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of such cases the question of negligence will be left to the jury, and
its finding will not be disturbed by the court.
A. F. G.

TRUSTS

-

DISTiNcTioN

BETWEEN DEBT AND TRUST ARRANGEA, trustee for B and 0 under a will,

iN BANxK DEPosIT. deposited trust funds in D bank as a sinking fund for emergency
calls for taxes and other charges against the corpus of the trust
property. The money so deposited consisted of 15% of the rentals
from the trust res. A and D entered into a "trust agreement",
calling the deposit a "trust", A a "trustor", and D a trustee".
The deposit so created was subject to withdrawal by order of A,
and yielded 4Y2% interest. After the hirst two deposits the account was recorded not in the trust department of D but in the
savings department. Tax returns were filed on it, in accordance
with the custom as to deposits generally, but not as to trusts.
Periodical statements were rendered instead of giving A a passbook, because "we are regarding it not as a deposit but as a trust",
to quote the language of the president of the bank concerning the
agreement. D failed, and the question arose on suit by A, B, and
C, against B, the receiver of D, to hold him as trustee of this account and to gain priority over creditors of D in .the distribution
of assets, whether the arrangement between A and D created a
debt or a trust. Held, that the deposit in question created a debt
rather than a trust. Bowne v. Lamb.'
The court pointed out that the solution depends on the manifested intention of the parties. In this case they spoke of a trust,
but their actions spoke louder than their words, since the arrangement partook of the essential characteristics of a debt rather than
of a trust. The arrangement for interest is controlling unless the
intention of the parties is clear, and sufficient to create a trust
anyway. Here the parties attempted to create a trust, and wanted
the arrangement to be a trust, but failed in the essential points of
the arrangement to overcome the presumption that a bank deposit
is a debt rather than a trust. Therefore plaintiffs, not having sufficiently specified that the funds should remain intact, are not entitled to any preference, in the absence of 'any showing that D was
insolvent at the time of the deposit, or of a deposit ex maleficio.
The case was decided under the controlling authority of CftMIENT

1193 S. B. 563 (W. Va. 1937).
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bridge Gas Co. v. Lamb,2 (the plaintiffs failing to make a distinction from that case) which held that a provision for interest is
controlling evidence that the deposit created a debt, in the absence
of clear evidence of an intention to establish a trust anyway.
The cases in this jurisdiction on the point may all be logically
fitted into this conclusion. The intention of the parties is the
strongest controlling factor in determining whether any given
banking arrangement amounts to a debt or a trust-' This
proposition is well recognized, but supported only by dicta in the
Virginias, being taken for granted as law. Cases like the principal
ease, however, demonstrate the fact that the "intention" of the
parties here means the acts of the parties in entering into the arrangement, and therefore that if certain controlling elements are
present, the actual, expressed desire of the parties to the arrangement may be overruled, or rather that in the presence of such
elements, the parties are conclusively presumed to have had the
intention to create the relation consistent with those factors.
The presumption that a deposit is general, creating a debt,
in the absence of a specific provision that the funds be kept intact,
or other special circumstances, is well supported by authority in
4
this jurisdiction.
A seemingly quite unnecessary confusion arises in this case
and in similar cases from the fact that the depositor is himself a
trustee. There should be no reason to confuse the two trusts, and
the fact that the depositor is himself a trustee should make no difference unless the baik is chargeable with knowledge of a wrongful deposit, in which case there would be not an express trust, but
a trust ex mzeflcio. This is the result which is generally reached,
but it seems to cause more trouble than necessary in reaching the
conclusion. The case of Ream's Drug Store v. Bank of Mononga7teta VaWey" is the most important West Virginia case concerning
2 117 W. Va. 174, 184 S. E. 566 (1936). In the Cambridge case a sinking
fund for the retirement of preferred stock was created, ostensibly as a trust.
However, the deposit yielded three per cent. interest in the savings departnent
of the bank, and it was held that this fact was controlling in the case.
3 Federal Reserve Bank of Richmond v. Peters, 139 Va. 45, 123 S. E. 379

(1924).

4 Lawhead v. Nelson, 113 W. Va. 453, 168 S. E. 659 (1933); Miller v. Norton
& Smith, 114 Va. 609, 77 S. E. 452 (1913); Webb v. O'Geary, 145 Va. 356,
133 S. B. 568 (1926); Pendleton v. Commonwealth, 110 Va. 229, 65 S. B. 536
(1909); United States F. & G. Co. v. Howe Bank for Savings, 77 W. Va. 665,
88 S. B. 109 (1916); dalhoun County Court v. Mathews, 99 W. Va. 483, 129
S. E. 399 (1925).
r115 W. Va. 66, 174 S. E. 788 (1934).
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deposits wrongfully received. There the court held that the trust
fund could be traced, even though mingled with other deposits,
and these depositors were given priority. In the case of Monongalia County Court v. Bank of Monongahela Valley0 a deposit of
public funds without compliance with statutes governing such
deposits was held to create a trust, after the bank became insol7
vent.
It is worthy of note that the principal case arose in a suit for
priority over the other creditors of the defendant bank. It is possible that a more liberal construction with reference to the intent
of the parties might have been put on their acts if the rights of
third parties had not intervened.
While the West Virginia cases on the immediate problem involved are few in number, the field is well covered by Virginia
decisions, which are cited by our court enough to leave little doubt
that our law does not differ materially from that expressed by the
Virginia cases, so that those cited in the footnotes may be taken as
a fair indication of the attitude of our court on the subject.8
C. A. P., JR.
6 112 W. Va. 476, 164 S. E. 659 (1932).
7Woodyard v. Sayre, 90 W. Va. 295, 110 S. E. 689 (1922); but see Calhoun
County Court v. Mathews, 99 W. Va. 483, 129 S. E. 399 (1925), holding a
county court not a sovereign for the purpose of obtaining preference in bank
deposits. See also on this point, Board of Supervisors v. Prince EdwardLunenburg County Bank, 138 Va. 333, 121 S. E. 903 (1924).
8 A more complicated problem arises in the case of commercial paper, where
there may be more than one bank involved. For a discussion of those cases
see Central Trust Co. v. Bank of Mullens, 108 W. Va. 12, 150 S. E. 137 (1929),
109 W. Va. 119, 153 S. E. 145 (1930), and Comment (1931) 37 W. VA. L. Q.
88. See also the Bank Collection Code, W. Va. Acts (1931) c. 15, and a discussion of its application, Note (1932) 38 W. VA. L. Q. 195.
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